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UNITED STATES ENVIRONtlENTALPROTECTIONAGENCY

REGION V

IN THE MATTER OF:

UNITED STATES DEPARTMENT OF
ENERGY: PORTSMOUTH
GASEOUS DIFFUSION PLANT
OH7 890 008 983

AND

UNITED STATES ENVIRONMENTAL
PROTECTION AGENCY

AND

OHIO ENVIRONMENTAL PROTECTION AGENCY

ADMINISTRATIVEORDER : : --
BY CONSENT -,.;~., -

,.,-,: -
,>.:
,>:.. ...—U.S. EpA DOCK~ NO. ‘ .;;:;- : -‘-:

V-W-90-R-03 _- !—..- ------ ...
.:-

Proceedingunder 3008(h) ofithe ~ ;
Resource Conservationand Recovery
Act, as amended, 42 U.S.C.
Section 6928(h) and 106(a) of the
ComprehensiveEnvironmental
Response, Compensation,and
LiabilityAct, as amended,
42 U.S.C. Section 9606(a).

(_
The United States EnvironmentalProtectionAgency (U.S. EPA) and the

Ohio Environmental Protection Agency (OEPA), and the United States Department

of Energy (U.S. OOE) are the parties to this CorrectiveAction and Section

106(a) Consent Order (Order). This Order pertains to U.S. DOE’s Portsmouth

Gaseous Diffusion Plant (PORTS) in Piketon, Ohio.

I. STATEMENT OF PURPOSE

This Order is entered into by the parties to ensure complianceby

U.S. DOE at PORTS with the Resource Conservationand RecoveryAct (RCRA), as

amended, 42 U.S.C. Section 6901 et seq., and the ComprehensiveEnvironmental

Response, Compensation, and Liability Act of 1980 (CERCLA),as amended,

42 U.S.C. Section 9601 et seq., and their implementingregulations. In

entering into this Order, the mutual objectivesof the U.S. EPA, the OEPA and

the U.S. DOE are as follows: (1) to perform Interim RemedialMeasures (IRM)

sufficient to prevent any release of Hazardous Waste, HazardousConstituents,1
‘k-

and/or Hazardous Substances from the Facility; (z) to prepare work plans for:

(a) performance of a RCRA Facility Investigation(RF]) to ~etermine fully the
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nature and extent of the presence of any release or the potential for future

releases of Hazardous Wastes, Hazardous”Constituents,and/or Hazardous

Substances at or from the Facility; (b) performance of a Corrective Measures

Study (CMS) to identify and evaluate alternatives for the appropriateextent

Of corrective action necessary to prevent or mitigate any migration or release

of Hazardous Wastes, Hazardous Constituents,and/or Hazardous Substances at or

from the Facility; and (c) any CorrectiveMeasure Implementation (CMI)which

is deemed necessary by the U.S. EPA to protect human health or the

environment; and (3) to implementthe work plans in an expeditiousmanner to

protect human health and the environment.

II. APPLICABILITY

A. This Order shall apply to U.S. DOE, its officers, successors in

office, directors, agents, employees,contractors,and subsequentowners and

all operators of PORTS in Piketon, Ohio.

(b B. No change in ownership or corporate or partnershipstatus

relating to the Facility will in any way alter U.S. DOE’s responsibilityunder

this Order. When originally signed by U.S. EPA and U.S. DOE in September of

1989, OEPA was not a party to this Order. This Order has now been amended to

add OEPA as a party.

OEPA is a party to this Order for the purposes of consultation,

monitoring, review, and comment activitiesand the U.S. DOE will reimburse

OEPA for its costs directly related to implementationof this Order. OEPA’S

responsibilitiesand authoritiesunder this Order are l’imitedto those of

consultation,monitoring, review, and comment and do not extend to, for

example, approval of U.S. DOE submittalsand activitiesrequired by this

Order. Nothing in this paragraph,or elsewhere in this Order, shall limit,

supersede, or in any other way affect OEPA’S or U.S. DOE’s responsibilities

( and authorities under the Consent Decree in State of Ohio v. U.S. Department
“w

of Enerclyet al., Case No. C2 89 732 (S.D. Ohio, September 1. 1989).
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c. U.S.00E and U.S. EPA and OEPA shall provide a COPY of this Order

( to all contractors, subcontractors,laboratories,and consultants retained to
L

conduct or monitor any portion of the Work performed pursuant to this Order

within seven (7) days of the effective date of this Order or date of such

retention.

D. U.S. OOE agrees to give notice of this Order to any subsequent

owner and/or operator prior to the transfer of ownership or the obligatio~ of

a new contractor/operatorand shall simultaneouslynotify U.S. EPA and OEPA of

any such change or transfer.

III. AUTHORITY

The duty of U.S. OOE to operate its facilities in compliance with

all Federal, State, interstate,and local requirements,both substantive and

procedural, respecting control and abatementof solid waste or hazardous waste

disposal is prescribed in Section 6001 of RCltA,42 U.S.C. Section 6961. U.S.

i EPA is authorized to order such actions as may be necessary to protect the-

public health or welfare or the environmentas prescribed in Section 106(a) of

CERCLA, 42 U.S.C. Section 9606(a). This Order contains a plan to enable U.S.

OOE to achieve and maintain compliancewith applicableenvironmental

standards. OEPA enters into this Order pursuant to sections 120(a)(4)and

121(f) of CERCLA, RCRA, and Ohio Revised Code Sections 4734.13, 3734.20,

3745.01, and 6111.03.

IV. JURISDICTION

A. Jurisdiction for this action is conferred upon U.S. EPA by

Sections 2002(a)(l) and 3008(h) of RCRA, 42 U.S.C. Sections 6912(a)(l) and

6928(h), respectively. The authority vested in the Administratorhas been

delegated to the Regional Administratorsby U.S. EPA DelegationNos. 8-31 and

8-32 dated April 16, 1985, and further delegated to the Oirector, Waste

w Management Oivision, by U.S. EPA DelegationNo. 8-32 dated August 1987. From

July 15, 1983, until January 31, 1986, the State of Ohio had Phase I interim

authorizationpursuant to Section 3006 of RCRA, 42 U.S.C. Section 6926. LO
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administer a hazardous waste program in lieu of the Federal program. Under

this authorization,either the State orU.S. EPA could enforce the authorized

Hazardous Waste program requirements,where applicable, in lieu of the Federal

program. U.S. EPA retained authority in matters related to the issuance of

RCRA permits during this period.

B. With respect to any Hazardous Substancewhich is not a Hazardous

Waste, U.S. EPA enters into this Consent Order pursuant to the authority’

vested in the Presidentof the United States by Sections 104 and 106(a) of

CERCLA, 42 U.S.C. Sections 9604 and 9606(a). The authority of the President

to issue this Order has been delegated under Sections 104 and 106(a) of

CERCLA, 42 U.S.C. Section 9604 and 9606(a), to the Administratorof U.S. EPA,

with the concurrence

January 23, 1987, 52

delegated to the Ass

Response and the Reg

further delegated to

of the Attorney General, by ExecutiveOrder 12580 dated

Federal Reqister 2923 (January29, 1987), and further

stant Administratorfor Solid Waste and Emergency

onal Administratorby U.S. EPA DelegationNo. 14-14-C and

the Associate Division Director of Superfund.

c. With respect to any HazardousSubstancewhich is not a

Hazardous Waste, U.S. DOE enters into this Order pursuant to Sections 104 and

106(a) of CERCLA, 42 U.S.C. Sections 9604 and 9606(a), ExecutiveOrder 12580,

and the Atomic Energy Act of 1954, as amended, 42 U.S.C. Sections 2011 et seq.

U.S. DOE waives any claims or demands for compensationor payment under

section 106(b), 111, and 112 of CERCLA against the Hazardous Substance

Response Trust Fund establishedby Section 221 of CERCLA for, or arising out

of, any activity performedor

Order does not constituteany

Section ill(a)(2) of CERCLA.

expenses incurredpursuant to this Order. This

decision or preauthorizationof funds under

v. DEFINITIONS

(- “CERCLA”means the ComprehensiveEnvironmentalResponse,

Compensation and LiabilityAct, 42 U.S.C. Section 9601 et seq., ZS amended.
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“Consent Order” or “Order” means this Consent Order and all

attachments hereto.

“Days” means calendar days, unless business days are specifi?d. Ariy

Submittal, Written Notice of position or written statement of dispute that

under the terms of this Order would be due on a Saturday, Sunday or holiday

shall be due on the following business day.
t

“Effectivedate” means seven (7) days from the date on which this

Order is signed by U.S. EPA.

“ExclusionaryAreasn means the interior of Building 345 and that

portion of the southwest corner of Building 326 marked “product withdrawal

area.”

“Facility” shall have the meaning provided in 40 CFR Section 260.10

and Section 101(9) of CERCLA, as amended, 42 U.S.C. Section 9601(9).

“HazardousConstituents”are the substances listed in Appendix VIII

to 40 CFR Part 261 and Appendix IX to 40 CFR Part 264.

“HazardousSubstance”shall have the meaning provided in

Section 101(14) of CERCLA, 42 U.S.C. Section 9601(14).

“HazardousWaste” shall have the meaning provided in Section 1004(5)

of RCRA, 42 U.S.C. Section 6903(5).

“Interim Remedial Measure” means any action taken to prevent

releases of additionalcontamination,prevent or reduce the further spread of

contamination,and reduce, abate or remove the exposure threat presented by

releases, and/or any activity outlined in Section IX.C. and Section IX.E.3.

‘Quadrant”means each of the four areas defined by the hydraulic

boundaries outlined in Attachment IV.

“Radionuclide” means any facility-relatedradionuclideincluding,

but not limited to, uranium-234,uranium-235,uranium-238,technetium-99,and

protractinium-234;and any nonfacility-relatedradionuclide including,but not

limited to, radon-220, radon-222,radium-226,radium-228,and fall-out related

radionuclides.
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“RCRA” means the Resource Conservation and Recovery Act, 42 IJ.S.C.

Section 6901 et sea., as amended.

“Solid Waste Management Unit” means any discernible unit that has

ever collected, source separated, stored, transported, transferred,processed,

treated, or disposed of solid wastes from which Hazardous Constituentsmay

migrate, irrespectiveof whether the unit was intended for the management of

solid wastes or Hazardous Wastes. These units include, but are not limited

to, landfills, surface impoundments,waste piles, land treatment units,

incinerators,injectionwells, tanks, container storage areas and transfer

stations. Also consideredto be Solid Waste Management Units are certain

areas associatedwith production processes at facilitieswhich have become

contaminated as a result of routine, systematic or deliberate releases of

Hazardous Wastes or Hazardous Constituents from wastes.

“Submittal”means every permit application,document, report,

(1.—,, schedule, deliverable,work plan or other item to be submittedto U.S. EPA and

OEPA pursuant to this Order.

“Waste Unit” means all areas used for disposal or spreadingof waste

oils, all areas which are contaminated by spills or leaks, and all areas

defined in Section VI.E.

“Work”means any activity directly related to completingall

required or necessaryaction to achieve the purposes of this Order.

“WrittenNotice of Position” means a written statementby a party of

its position with respect to any matter which any other party may dispute

pursuant to Section XXIX of this Order.

VI. FINDINGS OF FACT

U.S. EPA, Region V, makes the following findings of fact:

A. U.S. DOE entered into a management and operating contract with

(– Martin Marietta Energy Systems, Inc., for the operation of certain operations

at PORTS, an industrialFacility owned by the U.S. Government. The Facility

commenced operations in 1954. pursuant to the Energy Policy ACT of 1992 and a
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,LeaseAgreement effective July 1, 1993, a significant portion of pORTS is

( leased to the United States Uranium Enrichment Corporation for the purpose of
‘.-.

operating a uranium enrichment enterprise. The Facility is located

approximately twenty miles north of downtown Portsmouth,Ohio. PORTS

operations are located on a 15.4 square kilometer (3700 acres) federallyowned

site. Several rural communities lie within a few kilometersof-the site.

B. The primary function of PORTS is the enrichment of uranium’for

use in fueling power plants and U.S. Navy vessels. The principal radioactive

elements present in waste materials handled at the Facility are uranium and

technetium. The principal non-radioactiveHazardous Wastes known to be

generated at PORTS are those exhibiting characteristicsof ignitability;EP

toxicity for chromium, lead, and cadmium (HazardousWaste Number DOO1,DO07,

0008, and 0006); and various listed wastes including: spent halogenated

solvents such

(L quantities of

formaldehyde,

Numbers FOO1,

c.

as TCE; spent non-halogenatedsolvents; as well as small

laboratorychemicals such as vanadium pentoxide, aniline,

formic acid, lead acetate, and thioacetamide(HazardousWaste

FO02, FO03, FO04, P120, U012, U122, U123, U144, and U218).

On August 18, 1980, the U.S. DOE submitted a notificationof

hazardous waste activity at the Facility as required by Section 3010(a) of

RCRA, 42 U.S.C. Section 6930(a) and, on July 12, 1984, the U.S. DOE filed a

RCRA Part A permit application as required by Section 3005(a) of RCRA, 42

U.S.C. Section 6925(a), to treat, store, and dispose of HazardousWaste at the

Facility. SubsequentlyU.S. DOE filed a RCRA Part A permit application

revision on September9, 1988. OEPA transmitted PORT’s RCRA Part B Permit

Application to the Ohio Hazardous Waste Facility Board on March 18, 1993.

D. Hazardous Waste disposal and storage areas at Portsmouthinclude

the X-616 and X-701B surface impoundmentsand containment areas, the X-231B

(- land treatment area, the X-749 landfill, and the X-752 container storage area.

U.S. DOE has identifiedthirty-one (31) solid Waste Management units including

but not limited to those as described below:
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X-230 South Holding Pond
X-230L North Holding Pond
X-230J5 West Holding Pond
X-230J6 Northeast Holding Pond
X-230J7 East Holding Pond
X-231A Oil BiodegradationPlot
X-2318 Oil BiodegradationPlot
x-333 PCB Storage Area
X-342C Waste HF NeutralizationPit
x-344D HF NeutralizationPit
X-611A Lime Sludge Lagoon
X-611B Lime Sludge Lagoon
X-614A, B, D, and P Sewage Waste Lift Stations
X-615 Old Sewage Treatment Plant
X-616 Chromate Reduction Facility
X-617 Ph Adjustment Facility
X-701C NeutralizationPit
X-705A Incinerator
x-734 Old Sanitary Landfill
x-735 Sanitary Landfill
X-740 Waste Oil Handling Facility
x-749 ContaminatedMaterials Disposal Facility
X-749A ClassifiedMaterials Disposal Facility
X-2230M Southwest Holding pond
X-2230N West Holding Pond
X-6619 Sewage Treatment Plant
Northeast Oil BiodegradationPlot
Construction Spoils Area
Old ConstructionSpoils Area
Peter Kiewit Landfill
South Holding Pond Waste Pile

E. Other Waste Units include but are not limited to:

X-760 NeutralizationPit
X-700/X-701/x-705Underground Pipelines
X-720 NeutralizationPit
x-744 RetrievableWaste Storage Area
X-752 Hazardous Waste Storage Facility
X-530D Oil House
X-344A HF NeutralizationPit
X-533D Oil House

F. OnJuly 8, 1985, and November 12, 1985, ll~S.EPA issued Findings

of Non-Compliance to U.S. DOE identifyingthe current RCRA violations and U.S.

EPA’s major concerns over the environmentalimpacts associatedwith PORTS past

and present operations.

G. On September 30, 1986, U.S. EPA and U.S. DOE entered into a

Federal Facility ComplianceAgreement (FFCA)addressingRCRA violations cited

in the July 8, 1985, and November 12, 1985, U.S. EPA Findings of

Non-compliance.
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H. On July 30, 1985, December 10, 1985, June 13, 1986, September 3,

1 1986, November 19, 1986, March 3, 1987,‘April29, 1987, August 26, 1987,

September 28, 1987, February 5, J.988,July 1-12, lg~8, August 15-16, 1988, and

October 27, 1988, conferences were held between U.S. DOE and U.S. EPA

representativesto discuss the violations,their adverse environmental

impacts, and the steps U.S. DOE has taken and proposes to take to achieve and

maintain compliance.
3

I. U.S. DOE is conductingHydrogeologicand GroundwaterQuality

Investigationsat the RCRA-regulatedX-701B Holding Pond, the RCRA-regulated

X-749 Low-Level Radioactive Landfill (recentlyreclassifiedas a mixed waste

landfill), the RCRA-regulatedX-231B Land Treatment Area, and the

RCRA-regulatedX-616 Chromate Reduction Facility. Results of these studies

have documented elevated levels of gross alpha (26.0 pCi/L) and gross beta

(2700 pCi/L) radiation in some groundwatersamples as well as the presence of

\ at least the following contaminants:—

Well #

X-701-2
X-701-3
X-701-4
X-701-5
X-701-5S
X-701-6
X-701-7
X-701-7S
X-701-8
X-701-8S
X-701-9
X-701-1O
Ow-3
BW-2
x-749-1
X-749-2

K-749-3

-

Contaminant

trichlor:j~hylene(TCE)

TCE
TCE
TCE
TCE
TCE
TCE
TCE
TCE
TCE
TCE
TCE
TCE
TCE
TCE

1,1 - dichloroethylene (DCE)
1,1,1 - trichloroethane (TCA)

Freon 113
TCE
DCE
TCA

Freon 113

ConcentrationDDm

.003

.003

.026

.008

.018

.057
320
.022
750
44
790
7.6
.037
(’)
.030
.48
.970
4.3
.39
.61
.57
1.9
.7

‘ A 1.65 foot immisciblephase of trichloroethylene(TCE) has been
measured in monitoring well BW-2 at the X-701B Holding Pond.



12

x-749-4
x-749-5

x-749-6

x-749-7

TCE
TCE
DCE
TCA

Freon 113
TCE
DCE
TCA

Freon 113
TCE
DCE

.25

.14
.026
.14
.083
.15
.027
.12
.092

3
.15 -

TCA .38
X-749-8 TCE .04

OCE .008
TCA .037

Freon 113 .012
x-749-lo TCE 3.4

OCE 2.3

x-749-11
X-749-12

TCA
TCE
TCE
OCE

9.4
.012
.034
.047

TCA .39
BG-1 TCE’ .003
BG-4 TCE 6.1

OCE .81
TCA 3.1

X-231B-1 TCE .308
i, X-231B-5 TCE .696

X-231B-6 TCE .345

J. With the exceptionof Freon 113, all of the contaminants listed

in Paragraph I are consideredtoxic. TCE and 1,1,1-trichloroethaneare also

considered probable and possiblecarcinogens,respectively. These Hazardous

Wastes, Hazardous Constituents,and Hazardous Substancescan affect the

central nervous system and damage internalorgans at low levels and represent

a threat to human health by ingestionand/or absorption. Therefore, the

presence of these contaminantsmay pose a threat to human health and the

environment.

VII. DETERMINATIONSBY EPA

Based on the Findingsof Fact set forth above, and the

administrative record, the RegionalAdministratorof the U.S. EPA has made the

following conclusions of law and determinations:I
A. U.S. DOE is subject to all Federal, State, interstate,and ~o~al

requirements, both substantiveand procedural,respectingcontrol and
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abatement of solid waste or hazardous waste disposal as set forth in Section

6001 of RCRA, 42 U.S.C. Section 6961.
.-.

8. U.S. DOE is subject to the same requirements as a “person”

within the meaning of Section 1OO4(15) of RCRA, 42 U.S.C. Section 6903(15),

and Section 101(21) of CERCLA, as amended,42 U.S.C. Section 9601(21).

c. U.S. DOE is the owner of a Facility that has operated or is

operating subject to Section 3005(e) of RCRA, 42 U.S.C. Section 6925(e). I

0. Certain wastes and constituentsthereof found at the Facility

are Hazardous Wastes or Hazardous Constituentsas defined by Section 1004(5)

of RCRA, 42 U.S.C. Section 6903(5). These are also Hazardous Wastes or

Hazardous Constituentswithin the meaning of Section 3001 of RCRA, 42 U.S.C.

Section 6921, and 40 CFR Part 261.

E. There are or have been releasesof Hazardous Wastes and

Hazardous Constituents from the Facility into the environmentwithin the
~

meaning of Section 3008(h) of RCRA, 42 U.S.C. Section 6928(h), and the
L

issuance of a Corrective

F. The PORTS

Action Order is authorizedpursuant to this Section.

is a Facilitywithin the meaning of Section 101(9) of

CERCLA, as amended, 42 U.S.C. Section 9601(9).

G. Certain wastes found at the Facility are Hazardous Substances as

defined by Section 101(14) of CERCLA, 42 U.S.C. Section 9601(14).

H. There are or have been releasesof Hazardous Substances from the

Facility into the environmentwithin the meaning of Section 101(22) of CERCLA.

I. All determinationsnecessaryfor the issuance of an Order under

Section 106(a) of CERCLA, 42 U.S.C. Section9606(a), have been made at the

Facility.

J. The actions and responsemeasures required by this Order are

consistentwith RCRA and CERCLA and are necessaryto ascertain the nature and

i extent of the releases from the Facilityand to protect human health and the‘-

environment.
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COMPUTATION OF TIME

od of time prescribed in this Order, the day of

the act from which the designated period of time begins to run shall not be

included.

Ix. WORK TO BE PERFORMED

In order to address Hazardous Wastes and Hazardous Constituents

pursuant to Section 3008(h) of RCRA, 42 U.S.C. Section 6928(h), and Hazirdous

Substances pursuant to Section 106(a), 42 U.S.C. Section 9606(a), at the

Facility, U.S. DOE agrees to perform the following acts in the manner and by

the dates specified herein:

A. All Work to be performed by U.S. DOE pursuant to this Order

shall be under the direction and supervision of a qualified project

coordinator. Prior to the initiation of any Work at the Facility, U.S. DOE

shall notify U.S. EPA and OEPA in writing of the name, title, and

qualificationsof a proposed project coordinator,and of any contractors

and/or subcontractorssought to be used in carrying out the Work.

B. The Work shall consist of four elements: (1) Interim Remedial

Measures (IRM); (2) a RCRA Facility Investigation(RFI); (3) a Corrective

Measures Study (CMS); and (4) the Corrective Measure Implementation(CMI).

All Work undertaken pursuant to this Order shall be performed in a manner

consistent, as determined by U.S. EPA, with, at a minimum, EPA approved

RFI, CMS, and CMIWork Plans; RCRA and CERCLA and their implementing

regulations;and U.S. EPA guidance documents including,but not limited

the RCRA GroundwaterMonitoring Technical EnforcementGuidance Document

IRM,

to,

-

(TEGD), September 1986, Test Methods for EvaluatingSolid Waste (SW-846),and

the RCRA Facility Investigation(RFI) Guidance, July 1987.

c. The Interim Remedial Measures shall include,but not be limited

to:

1. Within sixty (60) days of the effectivedate of this Order. U.S.

DOE shall complete and submit to U.S. EPA an evaluationof all process and
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industrialwastes produced at the PORTS. (The evaluation shall contain the

informationrequired by 40 CFR Section 262.11). The descriptionshall include

the scurce, physical description, treatment, storage, ard disposal methods for

each waste and a determination of whether each waste is a listedwaste under

Subpart D of 40 CFR Section 261.30 to Section 261.33, and/or exhibits the

characteristicsof a Hazardous Waste under Subpart C of 40 CFR Section 261.10

to Section 261.24. The evaluation shall include the radiological

characteristicsof each waste stream; this shall include the identificationof

each specific radionuclide and its activity and volubilityclass. The

evaluation of all waste oils generated at the PORTS shall also include

analysis to determine the presence of polychlorinatedbiphenyls (PCBS). Where

physical or chemical analyses are-conductedto determine the nature of the

waste, a copy of all such analyses shall

analyticaldata are not used to evaluate

be provided to U.S. EPA. Where

such wastes, the basis for the

shall be explained.
\
- determinationof the nature of the waste

2. Within sixty (60) days of the effective date of this Order, U.S.

DOE shall prepare and submit to U.S. EPA complete analyses of runoff and any

surface leachate observed being discharged from the X-749 landfill. Such

analyses shall include a determination of radiologicalcharacteristics,

includingthe identificationof each specific radionuclideand its activity

and volubility class; PCBS; and those parameters found in samplescollected

from groundwater monitoring wells installed at the Facility.

3. Within one hundred eighty (180) days of the effectivedate of

this Order, U.S. DOE shall complete and submit to U.S. EPA the results of a

groundwater quality assessment for RCRA units X-616, X-231B, X-701B and X-749.

The assessment report shall comply with the requirementsof 40 CFR 265

Subpart F describe the vertical and horizontal rate and extent of migration of

‘- any contaminant plumes from RCRA units X-616, X-2318, X-701B and X-749. The

report shall include at least a detailed hydrogeologicdescriptionof the RCRA

units; potentiometricsurface maps; geologic cross/sections:fence diagrams:
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and isoconcentrationmaps of the various contaminantsemanatin9 frOM the RCRA

units. U.S. DOE shall make available for inspectionby U.S. EPA raw data from

soil gas monitoring conducted by IEP, Ioc. and shall provide copies of such

data as requested by U.S. EPA.

4. Within thirty (30) days of the effectivedate of this Order,

U.S. DOE shall, in accordance with 40 CFR Section 265.52 through Section

265.56, modify its Facility contingency plan to describe the actions to be

taken by Facility personnel in the event of an unplannedrelease of Hazardous

Waste or Hazardous Constituents to include X-744G and X-326 units, and submit

the modified plan, which includes the emergency response functionof U.S. EPA

and that of communities in the vicinity of the plant, to appropriateEmergency

Response authorities.

5. Within thirty (30) days

U.S. DOE shall develop and thereafter

for the categorization and management

The internal tracking system shall be

of the effectivedate of this Order,

shall use an internaltracking system

of HazardousWastes generatedat PORTS.

designed to document the flow of

Hazardous Waste from its point of generation through storage,treatment,or

disposal, including the date, time and place of generation,storage,

treatment, and disposal. Upon U.S. DOE’s developmentof this system, a

description of the system shall be submittedto U.S. EPA.

6. U.S. OOE shall investigateany past or present disposal,

placement, and/or discharge of PCBS into soil or water at PORTS. For those

locations not included within the RCRA units, Solid Waste ManagementUnits,

and other Waste Units listed in Section VI, paragraphO, of this Order, U.S.

OOE shall within 270 days of the effectivedate of this Order, develop a PCB

Spill Cleanup Plan consistent with 40 CFR 761 SubpartG, 52 m. &g. 10688,

April 2, 1987, as it may be amended from time to time hereafter. U.S. OOE

—- shall submit the plan to U.S. EPA for approval and implementthe plan

according to the approved schedule. Upon approvalby U.S. EPA, the PCB spill

Cleanup Plan shall be incorporatedinto and made a part of this Order.
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7. Trichloroethylene(TCE) Report and Removal: U.S. DOE has

( submitted a report of the Work it has performed to pump and remove TCE from

the groundwater in the vicinity of X-701B, and a proposal for further steps to

remove, minimize and monitor the TCE. Within thirty (30) days from U.S. EPA’s

approval of the proposal, U.S. DOE shall begin

8. Should U.S. DOE discover evidence

contaminant migration, U.S. DOE shall immediate”

ts implementation.

of off-site groundwater

y notify U.S. EPA and OEpA of

this finding and within sixty (60) days of the date of discovery submit to

U.S. EPA for approval and to OEPA for comment a plan for the installationof a

network of groundwater plume interceptorwells, and manage the contaminated

groundwater in a manner consistentwith all Federal, State, or local laws,

regulations, rules, or ordinances..These activitiesshall be designed to

mitigate a potential threat to human health and/or the environment,be

consistent with and integrated into any long term response action at the

( Facility, and be implementedaccording to the schedule in the U.S. EPA

approved plan. Upon approval by U.S. EPA of the plan for the installationof

a network of groundwater plume interceptorwells, the plan shall be

incorporated into and made a part of this Order.

o. Attachments I, 1l,-and 111 to this Order provide Scopes of Work

for the completion of an RFI, a CMS, and CMI. These Scopes of Work are

incorporated into and made a part of this Order.

E. U.S. DOE shall perform the followingactivitiesin conducting

the RFI and CMS Work at the Facility:

1. Within forty-five (45) days of receipt of U.S. EPA performance

evaluation samples, U.S. DOE shall provide analyses results for laboratory

approval.

2. Within forty-five (45) days of receipt of the performanceaudit

( analyses, U.S. EPA shall notify U.S. DOE, in writing, of the results of the

performance audit. In the event that U.S. DOE fails all or part of the

laboratory evaluation, the U.S. EPA may require either the selectionof
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another laboratory for laboratory approval or analysis of a second set of test
(
L blanks by the original laboratory. Ten (10) days will be allowed for the

analysis of a second set of test blanks by either the new or the original

laboratory.

3. In the event U.S. DOE identifiesa current or potential threat

to human health or the environment,the U.S. DOE shall immediatelynotify U.S.

EPA and OEPA orally and, if so directed by U.S. EPA, will within thirty (3o)

days submit to U.S. EPA and OEPA an InterimMeasures Plan (IMP) that

identifies Interim Remedial Measures which mitigate this threat and are

consistent with and integrated into any long term response action at the

Facility. This Plan shall include explicit detailed tasks for the

implementationof the Interim RemedialMeasures including: the objectives of

the Interim RemedialMeasures; design, construction,operation, and

maintenance requirements;and schedulesfor

monitoring. Upon approval by U.S. EPA, the

to the approved schedule. The approved IMP

design, construction,and

IMP shall be implemented according

shall be incorporatedinto and

made a part of this Order.

4. Within fifteen

U.S. DOE shall submit to U.S.

(15) days of the effective date of this Order,

EPA for approval a work plan for the RCRA

Facility Investigation(RFI Work Plan).

5. In accordancewith the Scope of Work in Attachment I, the RFI

Work PIan will include: (1) a project Management Plan; (2) a Data Collection

Quality Assurance Plan with supportinggraphics and flow charts; (3) a Data

Management Plan; (4) a Health and Safety Plan; (5) a schedule for submittal of

the work plan for each of the four Quadrants (QuadrantRFI Work Plan),

including preparationand submissionof preliminaryand final reports to U.S.;

and (6) a Community Relations Plan.

+. 6. The Quadrant RFI Work Plans shall be submitted for approval by

U.S. EPA and for comment by OEPA in accordancewith the schedule required in

Section IX.E.5. The Quadrant RFI Work Plans shall be designed to define the
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presence, magnitude, maximum concentrations,extent, direction, and rate of

( movement of

Substances,

Plan shall

determine:

any Hazardous Wastes, Hazardous Constituents, and/or Hazardous

within and beyond the Facility boundary. Each Quadrant RFI Work

nclude explicit detailed tasks explaining how U.S. DOE will

(1) the presence or absence of Hazardous Wastes, Hazardous

Constituents,and/or Hazardous Substances; (2) the nature, extent, and the

rate of movement of contaminationon and off U.S. DOE’S property; (3) th’e

possible routes of migration of Hazardous Wastes, Hazardous Constituents,

and/or Hazardous Substanceson and off the Facility includingcharacterization

of the geology and hydrology of the Facilitywhich delineates possible routes

of migration; (4) the extent and potential for migration of Hazardous Wastes,

Hazardous Constituents,and/or Hazardous Substances through each of the

environmentalmedia; and (5) correctivemeasure alternativesto remediate any

observed and potential contamination. Each Quadrant RFI Work Plan shall
(

include specific schedules for the implementationof all activities describedL

in that Work Plan.

7. U.S. EPA shall notify the U.S. DOE in writing of approval,

modificationor disapprovalof the RFI Work Plan or Quadrant RFI Work Plan or

any part thereof. In the event of any disapproval, in whole or part, U.S. EPA

shall specify in writing both the deficienciesand any U.S. EPA required

modificationsregarding the RFI Work Plan or Quadrant RFI Work Plan. OEPA

shall notify U.S. DOE of any comments

RFI work plan or any part thereof.

related to the RFI work plan or quadrant

8.

notification

U.S. DOE sha”

approval and

of the receipt of U.S. EPA’sWithin thirty (30) days

of disapprovalof the RFI Work Plan

1 amend and submit a revised Work P’

to OEPA for comment. U.S. DOE shal”

(_ with U.S. EPA and OEPA to discuss problemswith the RFI Work Plan and/or

or Quadrant RFI Work Plan,

an to U.S. EPA for review and

have the opportunity to meet

Quadrant RFI Work Plans and to propose alternativesor suggestionsto resolve

them.
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9. U.S. DOE shall implement the Work detailed in the RFI Work Plan

( and each Quadrant RFI Work Plan as approved by U.S. EPA. The fully approved
‘.-

RFI Work Plan and Quadrant RFI Work plans shall be incorporatedinto and made

a part of this Order. The RFI Work shall be performed in accordancewith the

standards, specifications,and schedules contained in the RFI Work Plan and

Quadrant RFI Work Plans. Within seven (7) days of receipt of U;S. EPA’s full

approval of the RFI Work Plan or a Quadrant RFI Work Plan, U.S. DOE shall

commence performanceof the RFI Work detailed in the approved plan.

10. Within ninety (90) days after U.S. DOE submits to

OEPA a draft RFI Report for each Quadrant, U.S. DOE shall submit

for approval and OEPA for comment a work plan for the Corrective

(CMS Work Plan) for that Quadrant.

U.S. EPA and

to U.S. EPA

Measure Study

11. The CMS Work Plan for each Quadrant will be designed to inform

U.S. EPA and OEPA how U.S. DOE will develop and evaluate the corrective action

( alternative(s)and to recommend the corrective measure(s) to be undertaken at
L

PORTS. The CMS Work Plan shall include tasks 7 through 11 in accordancewith

the Scope of Work in Attachment II.

12. U.S. EPA shall notify the U.S. DOE in writing of approval,

modificationor disapprovalof the CMS Work Plan or any part thereof for each

Quadrant. In the event of any disapproval, in whole or part, U.S. EPA shall

specify in writing both the deficiencies and any U.S. EPA required

modificationsregardingthe CMS Work Plan. OEPA shall notify the U.S. DOE in

writing of any comments on the CMS work plan or any part thereof.

13. Within thirty (30) days of the receipt of U.S. EPA’s

notificationof disapprovalof the CMS Work Plan for a Quadrant, U.S. DOE

shall amend and submit a revised Work Plan to U.S. EPA for approval and to

OEPA for comment. U.S. DOE shall have

i and OEPA to discuss problemswith the-

alternativesor suggestionsto resolve

the opportunity to meet with U.S. EPA

CMS Work Plan and to propose

them.
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14. U.S. DOE shall implement the Work detailed in the CMS Work Plan

for each Quadrant as approved by U.S. EPA. The fully approved CMS Work Plan

shall be incorporated into and made a part of this Order. The CMS Work shall

be performed in accordance with the standards, specifications,and schedules

contained in the CMS Work Plan. Within seven (7) days of receipt U.S. EPA’s

approval of the CMS Work Plan, U.S. DOE shall commence performance of the CMS
1

Work detailed in the approved plan.

F. Upon completion of the final RFI and draft final CMS for each

Quadrant in accordance with the terms and specificationsof this Order, the

final RFI and draft final CMS will be released for public comment for a

minimum of thirty (30) days. Within forty-five (45) days of the completion of

the public review and comment period, the U.S. EPA shall select the corrective

measures to be implemented at the Facility. U.S. EPA shall notify U.S. DOE in

writing of the corrective measure(s) to be implemented.

— G. Factors which the U.S. EPA may take into considerationin

selecting the corrective measures to be implementedwill include, but not be

limited to, the environmental impact, public health risks, reasonably

available, feasible and reliable technology, and public comment. If several

corrective measure alternativesachieve the environmentaland public health

protection deemed necessary by U.S. EPA, the most cost effective corrective

measure alternativewill be favored by U.S. EPA. The written notificationof

selected corrective measures

this Order.

H. U.S. DOE shall

shall be incorporatedinto,and made a part of

perform the following activities in conducting

the CMIWork at the Facility:

1. Within forty-five (45) days of receipt of the written

i
notificationof the correctivemeasure(s) to be implementedfor each Quadrant,

u as required in paragraph F of this Section, U.S. DOE shall submit to U.S. EpA

for approval and to OEPA for comment, a work plan for correctivemeasure

implementation(CMIWork Plan). The CMI Work Plan shall be based upon the
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Scope of Work provided by U.S. EPA in Attachment III and shall includegeneral

plans, and a schedule for preparation of design criteria and detailed

engineering plans, specificationsand constructiondrawings as necessary to

implement the approved cleanup actions, and schedulesfor selectionof

contractors, commencement of Work, and completionof Work. FollowingU.S. EPA

approval of each Work Plan, U.S. DOE shall implementthe cleanup action in

accordance with the approved schedule.
1

2. The U.S. EPA shall notify the U.S. DOE in writing of approval,

modification or disapproval of the CMIWork Plan or any part thereof for each

Quadrant. In the event of any disapproval,the U.S. EPA shall specify in

writing both the deficiencies and any U.S. EPA requiredmodifications

regarding the CMIWork Plan. -

3. Within thirty (30) days of receipt of the U.S. EPA’s

notification of disapproval of the CMIWork Plan or any part thereof for each

Quadrant, the U.S. DOE shall amend and submit a revised CMI Work Plan to U.S.

EPA for approval and OEPA for comment. U.S. DOE shall have the opportunityto

meet with U.S. EPA and OEPA to discuss problemswith the CMI Work Plan and to

propose alternatives or suggestionsto resolve them.

4. The U.S. DOE shall implementthe Work detailed in the CMIWork

Plan for each Quadrant as approved by the U.S. EPA. The fully approvedCMI

Work Plan shall be incorporated into and made a part of this Order. The Work

shall be conducted in accordancewith the standards,specifications,and

schedules contained in the CMI Work Plan. Within seven (7) days of receipt

U.S. EPA’s final written approval of the CMI Work Plan, the U.S. DOE shall

commence performance of the Work detailed in the approvedplan.

x. REVIEW OF SUBMITTALS

A. All submittalsmade to U.S. EPA and OEPA, and all RFI, CMS and

CMIWork performed by U.S. DOE, are subject to the review,modification,and

approval of U.S. EPA and the review and comment of OEPA. U.S. EPA retains the

right to amend reports, perform additionalWork, and to conduct the RFI, ChlS,
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and/or CMIif U.S. EPA decides any of the above are necessary. U.S. DOE

( - agrees to make such modifications requested by U.S. EPA.

B. The U.S. DOE shall provide monthly written progress reports to

the U.S. EPA and OEPA. At a minimum these progress reports shall: (1)

describe the actions which have been taken toward achieving compliance with

this Order; (2) include all results of sampling and tests and all other data

generated or received during the period; and (3) include a summary of ali

plans and procedures completed during the past month, as well as such actions,

data collection, and plans which are scheduledfor the next month. These

reports are to be submitted to the U.S. EPA and OEPA by the tenth day of each

month following the effective date of this Order. Any modifications by U.S.

EPA, or alterations of such monthly progress reports concerning any future

actions, data collection or plans shall be incorporatedby the U.S. DOE into

future actions at the Facility.
(I.‘-— c. U.S. DOE shall provide draft, draft final, and final IRM, RFI,

CMS, and CMI reports to the U.S. EPA and OEPA in accordance with schedules

contained in the approved plans.

D. The review process of each permit application,document, report,

deliverable, work plan or schedule (collectivelyreferred to as “submittal”)

submitted by U.S. DOE to U.S. EPA and OEPA under this Order, shall proceed as

follows:

1. Within twenty-one (21) calendar days after U.S. EPA receives a

submittal from U.S. DOE, U.S. EPA shall notify U.S. DOE whether the submittal

contains informationsufficient for U.S. EPA’s review; or whether and in what

respects, if any, the submittal is deficient in the amount or type of

information it provides.

2. Within thirty (30) calendardays after U.S. EPA has notified
s_

U.S. DOE that a submittal contains informationsufficient for U.S. EPA’s

review, U.S. EPA shall notify U.S. DOE in writing of the results of its

review.
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(
3. Within thirty (3o) calendar days of receipt by U.S. DOE of any

notice by U.S. EPA of the substantivedeficiency of any submittal,U.S. DOE

shall submit revisions.

4. If U.S. EPA or OEPA shall be unable to meet the review

commitments within the times stated above, that agency shall provide notice

and an explanation to the other parties to this Order within the times skated

of its inability to meet the commitment and projected date for meeting its

commitment. Such failure to make timely review shall result in an adjustment

of affected schedules for a period determined or approved by U.S. EPA.

E. Five (S) copies of all documents, includingdraft and final

reports, and other correspondenceto be submittedby U.S. OOE pursuant to this

Order shall be hand delivered or sent by certifiedmail, return receipt

requested, to the Project Coordinatorsdesignatedpursuant to Section XVI of

( this Order.
‘-

F. Where OEPA provides comments to U.S. OOE on any submittal

pursuant to the Consent Oecree between the State of Ohio and U.S. DOE in =

of Ohio v. U.S. Oec)artmentof Enercivet. al., Case No. C2 89 732, OEPA is not

required to provide U.S. OOE a second set of comments or a second copy of the

comments on the same submittal pursuant to this Order. Where U.S. OOE

provides any submittal pursuant to the Consent Oecree between the State of

Ohio and the U.S. OOE in State of Ohio v. U. S. Oe~artmentof Enerqy et. al.,

U.S. OOE is not required to provide to OEPA a second copy of the submittal

pursuant to this Order. OEPA’S provisionof comments pursuant to this Order

shall not supersede any of U.S. OOE’S obligationsto obtain OEPA comments and

approvals pursuant to the Consent Oecree.

XI. AOOITIONALWORK

(_
A. The U.S. EPA, in order to achieve the purposes of this Order,

may determine that Work in addition to that detailed in the attached Scopes of

Work, including investigatoryWork and/or engineeringevaluation,is necessarv

as part of an IMP, RFI, CMS, or CMI. The U.S. DOE shall implementany
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additionalWork which the U.S. EPA determines to be necessary, and shall

complete such additionalWork in accordancewith the standards,

specifications,and schedule determined or approved by the U.S. EPA.

B. Any dispute arising as to the performance of additional Work

directed by U.S. EPA shall be resolved in accordancewith the procedures set

forth in Section XXIX. If the U.S. EPA determines that such additional York

is necessary, U.S. EPA shall request in writing that U.S. DOE perform the

additionalWork and shall specify the basis and reasons for U.S. EPA’s

determinationthat the additionalWork is necessary. Within ten (10) days

after the receipt of such request, U.S. DOE shall have the opportunity to meet

with U.S. EPA to discuss the additionalWork U.S. EPA has requested and to

propose alternatives. Within five (5) days of this meeting or the receipt of

U.S. EPA’s request for additionalWork, whichever is later, U.S. DOE will

notify U.S. EPA and OEPA in writing of its decision whether or not it intendsI

to submit the matter for Dispute Resolution.

c. Within forty-fivedays of receipt of U.S EPA’s written request

to perform addit<

that the Work is

are invoked, U.S

onal Work, or within forty-fivedays of a final determination

required if the Dispute Resolution procedures of Section XXIX

DOE shall submit for approval to U.S. EPA and for comment to

OEPA, a work plan for additionalWork. U.S. DOE shall perform the additional

Work according to the U.S. EPA approved work plan. The U.S. EPA approved work

plan for additionalWork shall be incorporatedinto and made a part of this

Order. All additionalWork performed by U.S. DOE under this paragraph shall

be performed in a manner consistentwith this Order.

D. Should U.S. DOE determine that additionalWork is necessary to

achieve the purposes of this Order, U.S. DOE shall submit to U.S. EPA for

( approval and to OEPA for comment, U.S. DOE’s plan and schedule for performing
‘b

such Work.
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XII. QUALITY ASSURANCE

Throughout all sample collections and aria”

by this Order, U.S. DOE shall

control, and chain-of-custody

use U.S. EPA-approved

procedures,which sha”

ysis

qual

1 be

activities required

ty assurance, quality

part of proposed and

approved work plans. In addition, U.S. DOE shall:

A. Follow the U.S. EPA guidance for sampling and analysis contained

in the RCRA GroundwaterMonitoring Technical EnforcementGuidance Document

(TEGD), September 1986, and Test Methods for EvaluatingSolid Waste (SW-846).

B. Consult with U.S. EPA and OEPA in planning for, and prior to,

field sampling and laboratory analysis.

c. Inform the U.S. EPA and OEPA Project Coordinators in advance

which laboratorieswill be

personnel and U.S. EPA and

( access to the laboratories

D. Ensure that “

such analyses according to

U.S. EPA methods are to be

used by U.S. DOE and ensure that U.S. EPA and OEPA

OEPA authorizedrepresentativeshave reasonable

and personnelused for analyses.

aboratoriesused by U.S. DOE for analyses perform

U.S. EPA methods (SW-846). If methods other than

used, U.S. DOE shall submit all protocols to be

used for analyses to U.S. EPA and OEPA in the QAPP element of the work plan.

E. Ensure that laboratoriesused by U.S. DOE for analyses

participate in a quality assurance/qualitycontrol program equivalent to that

which is followed by U.S. EPA. As part of such a program, and upon request by

U.S. EPA, such laboratoriesshall perform analysisof a reasonable number of

known samples provided by U.S. EPA to demonstratethe quality of analytical

data.

F. Use the U.S. EPA guidance to evaluate all data to be used in the

work plans including”what is collectedprior to U.S. EPA approval of the work

plans required by Section IX of this Order. This evaluation shall be provided

to U.S. EPA as part of the work plans requiredby Section IX of this Order,

and shall be updated as necessary.
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XIII. PUBLIC COMMENT AND COMMUNITY RELATIONS

A. Following proposed modification or proposed approval by U.S. EPA

of the CMS draft Final Report for each Quadrant, U.S. EPA shall make both the

RFI Final Report and CMS draft Final Report and U.S. EPA’S justification for

selecting the proposed remedy available to the public for review and comment

for at least thirty (30) days.

B. Following the public review and comment period, U.S. EPA sh’all

notify U.S. DOE which alternativecorrectivemeasure is selected, if any. If

the CorrectiveMeasure proposed and tentatively scheduled by U.S. EPA after

review of the CMS draft Final Report is not the corrective measure approved by

U.S. EPA after considerationof public comments, U.S. EPA shall inform U.S.

DOE, in writing, of the reasons for such decision.

c. The complete AdministrativeRecord supporting the selection of

the correctivemeasure will be available for public review at Waverly Public

Library in Pike County when the CMS draft Final Report for each Quadrant is—

released for public comment.

XIV. CORRECTIVEMEASURE IMPLEMENTATION

Upon completionof the RFI and CMS in accordance with the terms and

specificationsof this Order, and after completion of the public review and

comment period, the U.S. EPA in consultationwith OEPA shall select the

corrective action to be implementedat the Facility. The U.S. EPA shall then

notify the U.S. DOE, in writing, of the selected corrective action. U.S. DOE

shall perform the selected correctiveaction in accordance with the terms and

specificationsof Section IX, ParagraphH.

xv. PROJECT COORDINATORS

A. All Work performed pursuant to this Order shall be under the

rection and supervisionof a project Coordinator appon~ed by U.S. DOE who

( shall be a qualifiedprofessionalengineer or person otherwise qualified to-

d

supervise the activitiesto be performedhereunder. Prior to the initiation

of Work at the Facility,U.S. DOE shall notify U.S. EPA and OEPA in wri:ing Of
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the name, title and qualificationsof the Project Coordinator, and of any
1
\ known contractors and/or subcontractorsto be used in carrying out the termsL

of this Order.

B. Within ten (10) days of the effective date of this Order, U.S.

EPA shall designate its Project Coordinator,who shall be responsiblefor

overseeing implementationof this Order. Within ten (10) days of the

effective date to the modificationof this Order, OEPA shall designate its

Project Coordinator,who shall be responsible

under this Order.

c. To the maximum extent feasible,

for overseeing OEPA’S activities

communicationsbetween U.S. DOE,

U.S. EPA and OEPA shall be made between Project Coordinators. The Project

Coordinators shall operate by agreement whenever possible and attempt to

resolve disputes informally. It is acknowledged that the U.S. EPA Project

Coordinator shall have the authority to halt or direct any task required

v hereunder to protect public health or welfare or the environment should an

emergency situation arise at the Facility.

D. The absence of the U.S. EPA or OEPA Project Coordinators

the Facility shall not be cause for stoppage of Work.

E. The parties agree to provide at least 7 days wr

prior to changing Project Coordinators.

XVI. NOTICES

tten not

Documents, includingreports, approvals or disapprovals,and

from

ce

other

correspondence,to be submittedpursuant to this Order, shall be sent by

certified mail to the followingaddresses,or to such addresses as the U.S.

DOE, the U.S. EPA or OEPA hereaftermay designate in writing:

1. Documents to be submitted to the U.S. EPA Project Coordinator

should be sent in duplicate to:

U.S. EPA, Region V
Waste ManagementDivision

77 West Jackson Boulevard
Chicago, Illinois60604-3590
Attention: Sheri Bianchin (HRE-8J)
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2. Documents

should be sent to:

to be submitted to the U.S. DOE Project Coordinator

Eugene W. Gillespie, Site Manager
U.S. DOE
3930 U.S. Route 23
P.O. Box 700
Piketon,Ohio 45661

3. Documents to be submitted to the OEPA Project Coord
be sent to:

Project Coordinator,DOE Portsmouth Site
Ohio EPA
2195 Front Street
Logan, Ohio 43138

Noth

any applicable

nator $hou”d

XVII. COMPLIANCE WITH APPLICABLE LAWS

ng herein shall affect the U.S. DOE’s obligation to comply w“th

Federal,State or local law, regulation, rule or ordinance.

The U.S. DOE shall be responsiblefor obtaining
(

permits which are necessary for the performanceu

A. 1. U.S. EPA,

includingU.S. EPA or OEPA

with 10 CFR Parts 1016 and

XVIII. ACCESS

OEPA and/or any U.S.

all Federal, State or local

of the work.

EPA or OEPA representative,

contractors,are authorized in a manner consistent

1017 to enter and freely move about all property at

the Facility related to Work performed under this Order, for the purposes of

inter alia: interviewingFacility personnel and contractors; inspecting

records, operating logs, and contracts related to Work performed under this

Order; reviewingthe progress of U.S. DOE in carrying out the terms of this

Order; conducting such sampling and tests as U.S. EPA or OEPA or their

representat

to U.S. EPA

inspect and

ves deem necessary; and verifying the reports and data submitted

and OEPA by U.S. DOE. The U.S. DOE shall permit such persons to

copy all records, files, photographs,documents, and other
( - writings, includingall sampling and monitoring data, that pertain to Work

undertaken pursuant to this Order, and shall comply with all approved health

and safety plans required by Task 3 of Attachment I to this Order. if the use
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of a camera, sound recording or other documentary-typeequipment is.determined

\ to be required by U.S. EpA or OEpA, U.S. DOE will provide these services upon..

request.

2. U.S. DOE represents and agrees that no Work to be performed

under this Order will require “access authorization”or “security clearance”

as defined in 10 CFR Sections 1016 and 1017. Consequently,consistentwith

the access procedures in this Section, U.S. EPA and OEPA representativeswill

be granted access, when accompanied by an escort, to all areas where Work is

being performed under this Order. If either U.S. EPA or U.S. DOE proposes to

add Additional Work in accordance with Section XI which involvesWork in

ExclusionaryAreas, U.S. EPA or OEPA representativeswill be granted access

consistent with 10 CFR Parts 101-6and 1017.

3. U.S. DOE or its management and operating contractorwill

provide, without advance notice, escorts for U.S. EPA and OEPA representatives
\

who are seeking access to the Facility in accordancewith the terms and

conditions of this Order. Such escorts will be made available to facilitate

the movement of U.S. EPA and OEPA representativesabout the site and is not to

be construed as in any way limiting the ability of U.S. EPA and OEPA

representativesfrom obtaining access to areas of Work under this Order.

4. U.S. EPA, OEPA, their representativesand contractorsshall

comply with all approved health and safety plans.

B. To the extent that Work required by the work plans must be done

on property not owned by U.S. DOE, U.S. DOE will use its best efforts to

obtain site access agreements from the present owner(s) of such property

within forty-five (45) days of approval of the work plans. U.S. DOE agrees to

exercise its authorities pursuant to Section 104(e) of CERCLA, as amended,

42 U.S.C. Section 9604(e), when necessary to obtain access from the present
(
- owners and/or lessees. With respect to property not owned/leasedby U.S. DOE

and upon which any monitoring wells or other response actions are to be

located, any access agreements obtained by U.S. DOE after the Siqninq of this
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Consent Order shall provide for written notice to U.S. DOE before a conveyance

of title, easement, or other interest in the property is consummated. In the

event that property to which U.S. DOE has obtained access is subsequently

conveyed or leased to a third party, U.S. OOE shall use its best efforts to

obtain access from the new owner/lesseeso that delays or disruptions in work

or other response actions are minimized. Any such access agreement shall be

incorporatedby reference into this Order. In the event that agreements for

site access are not obtainedwithin forty-five (45) days of the effective date

of this Order, U.S. OOE shall notify U.S. EPA regarding both the lack of and

its failure to obtain such agreementswithin

c. Nothing in this

or OEPA’S right of access and

and CERCLA and State Law.

Section limits

entry pursuant

fourteen (14) days thereafter.

or otherwise affects U.S. EPA’s

to applicable law, including RCRA

XIX. SAMPLINGANO OATA/OOCUMENTAVAILABILITY

\
$. — A. U.S. OOE shall make availableto U.S. EPA and OEPA all results

of sampling, tests, or other data generatedby or on its behalf with respect

to the implementationof this Order. U.S. OOE shall submit these results in

progress reports described in Section X of this Order. Similarly, upon

request, U.S. EPA or OEPA will make availableto the U.S. OOE the results of

sampling or tests generated pursuant to this Order by U.S. EPA or OEPA within

forty-five (45) days after any such results or data pass U.S. EPA or OEPA

quality assurance review.

B. 1. U.S. EPA and OEPA and/or their representativesmay come into

possession of classified informationin the course of carrying out its duties

under this Order. Classified information,for purposes of this provision,

shall mean informationappropriatelymarked as “top secret”, “secret”, and

“confidential”,as defined in ExecutiveOrder No. 12356, Section 1.1, or

“unclassified controlled nuclear information”as defined in 10 CFR Part 1017.

U.S. EPA or OEPA shall notify DOE immediatelyand comply with U.S. DOE’S

direction concerning the proper handlingand dispositionof any classified
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i nformation. U.S. DOE will provide such guidance as soon as practicable upon

notice from U.S. EPA or OEPA and/or their representatives.

2. The U.S. DOE may assert a confidentiallyclaim, if appropriate,

covering part or all of the informationrequestedby this Order. Analytical

data shall not be claimed as conf

determined to be confidential wil”

40 CFR Part 2, Subpart

c. U.S. DOE

days before conducting

sampling. This notice

B.

dential by the U.S. DOE. Information

be affordedthe protection specified in

!

shall notify U.S. EPA and OEPA at least fifteen (15)

any well drilling, installationof equipment, or

provision may be waived by written mutual agreement of

the Project Coordinators and/or their alternatesexchanged prior to the

commencement of any such activity. The monthly progress report received at

least fifteen (15) days prior to the commencementof the specified field

activity may be considered sufficient notice under this provision. At the

( request of the U.S. EPA or OEPA, U.S. DOE shall allow split or duplicate‘---

samples to be taken by U.S. EPA or OEPA of any samples collected by U.S. DOE

pursuant

terms of

action a“

waive ev

evidence

verified

to this Order.

o. In any subsequent administrativeor legal action enforcing the

this Order or enforcing implementationof any subsequentcorrective

ternative selected for the Facility,the U.S. DOE, U.S. EPA and OEPA

dentiary objections, except for relevancy,to the admissibility into

of data gathered or generated pursuantto this Order that have been

by the quality control/qualityassuranceprocedures in the QAPP

approved by U.S. EPA. U.S. DOE, U.S. EPA, or OEPA may object to a specific

item of evidence if the objecting party demonstratesthat such item of

evidence was not gathered in accordancewith the sampling and analytical

procedures contained in the QAPP.

—
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xx. RECORD PRESERVATION

During the pendency of this Order and for a period of seven (7)

years after its termination,U.S. DOE agrees to retain and maintain and, upon

request, make available to U.S. EPA and OEPA all records and documents in its

possession,custody, or control, including,but not limited to, dot

embodying or relating to the results of samp~in9, tests, Hazardous

management and disposal at the Facility, or other data or informat

uments

Waste

on

generated or acquired by U.S. DOE, or on U.S. DOE’s behalf, which relate to

the performanceof this Order. At the conclusionof seven (7) years, U.S. DOE

shall then make such records available to U.S. EPA and OEPA for inspection or

U.S. EPA’s or OEPA’S retentionor shall provide copies of any such records to

U.S. EPA and OEPA. U.S. DOE shall-notifyU.S. EPA and OEPA thirty (30) days

prior to the destructionof any such records, and shall provide U.S. EPA and

OEPA with the opportunityto take possessionof any such records.
\

U.S. DOE further agrees that within five (5) days of the effective

date of this Order or of retainingor employingan agent, consultant or

contractor,whichever comes first, U.S. DOE will enter into an agreement, to

be confirmed in writing within fifteen (15) days, with its agents, consultants

and/or contractorswhereby its agents, consultants,and/or contractorswill be

required to deposit with U.S. DOE, or its representativeor contractor, for

maintenanceand preservationall records and documents within their respective

possessionwhich relate in anyway to this Order. ,

XXI. REIMBURSEMENTOF OEPA EXPENSES

A. U.S. DOE shall request funding and reimburse OEPA for the costs

of monitoringwork (“Work”)directly related to implementationof this Order,

includingbut not limited to the costs of payroll, fringe, indirect,review of

activity data sheets, travel, sampling,laboratoryanalysis, data management,

- safety and general equipment,suppliesand general maintenance. This

reimbursementshall be subjectto the conditionsand limitations set forth in

this Section and Section XXII below (Funding). OEPA costs related to State
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activities conducted pursuant to the Consent Decree in State of Ohio V. U.S.

Oe~artment of Enerqy, et al., Case No. C2 89 732 (S.0. Ohio 1989) shall not be

excluded from reimbursementpursuant to this Section if these activities are

also directly related to Work under this Order.

B. Reimbursablecosts shall consist only of expenditures actually

made by OEPAin providing the following assistance to PORTS:

1. Technical review and substantivecomment on reports or studies

which U.S.00E prepares in support of its site cleanup actions and

submits to

OEPA or any other technical review in support of this Order.

2. Identificationand explanationof State requirements applicable

to federal facilitiesin performingWork, especially State

applicableor relevant and appropriaterequirements (ARARs).

3. Field visits to ensure investigationsand cleanup activities are

implementedin accordancewith appropriateOEPA requirements, or in

accordancewith agreed upon conditions between OEPA and

that are establishedin the framework of this Order. Th

include review of draft data in order to analyze and gu

fieldwork.

U.S. OOE

s shall

de

4. Support and assistance to U.S. OOE in the conduct of public

participationactivities in accordance with Federal and State

requirementsfor public involvement.

5. Preparationfor and participationin technical meetings.

6. Laboratorycosts incurred as a result of split sampling

performed in order to validate U.S. OOE’S investigationsunder this

Order.

7. Review of U.S. OOE’S cost estimates and scheduling documents

associatedwith the cleanup program, including site-specific

Activity Data Sheets and Five Year Plans.

8. Other activitiesspecified in this Order.
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c. A separategrant shall be the specific mechanism for “transferof

\ funds between U.S. DOE and OEpA for payment of the costs referred to herein.

D. On an annual basis, (1) OEPA shai1 submit, in a timely fashion

and in writing, to U.S. DOE a grant applicationincluding a proposed ‘scopeof

Work and estimates of costs to be incurred relating to the Work, as defined

herein, to be performed under this Order by OEpA for the upcoming year, and

(2) subsequent to negotiationbetween U.S. DOE and OEPA, U.S. DOE shall make a

grant award. These actions shall be performedutilizing the procedures of 10

C.F.R. Part 600 SubpartsA, D, and E with the following exceptions:

i-

1. Notwithstand

impose any addit

with the written

600.405, U.S. DOE shall not

on this cost reimbursement except

ng 10 CFR Section

onal requirements

consent of OEPA.

2. OEPA shall remit to U.S. DOE interestearned on advances as

necessary and where required by the Cash Management Improvement Act

and its implementingregulations,31 CFR Part 205, which shall apply

in lieu of 10 CFR Section 600.421(i).

3. U.S. DOE payments shall be made in advance in accordance with 10

CFR Section 421(c). .

4. Pursuantto 10 CFR Section 600.443(a)(i),U.S. DOE may

temporarilywithhold a cash payment pending correction of any

material noncompliancerelated to that cash payment. U.S. OOE may

use the noncomplianceand enforcementremedies of 10 CFR Part 600

Subparts A, D, and E includingbut not limited to those in Sections

600.29 and 600.43, to prevent the expenditureby OEPA of money on

expenses not authorizedby ParagraphXXI A. and B. above or to

recover money spent by OEPA on such unauthorizedexpenses. u.S. DOE

shall not suspendor terminategrant payments for expenses

authorizedby ParagraphXXI A. and B. above. U.S. DOE shall not use

its noncomplianceand enforcementremedies against OEPA for any

punitive purposesunless necessary to address fraud. Any
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withholding, suspension,or terminationof payment of costs Pursuant

to 10 CFR Part 600 Subparts A, 0, or E shall be subject to the

informal dispute resol~tion and appeals procedures as described in

Paragraph XXI E. and F. below.

E. In the event that U.S. DOE contends that any costs incurredwere

not directly related to the implementationof this Order, or were incurr~d in

a manner inconsistentwith Federal law or the grant award, U.S. DOE may

challenge the costs allowable under the grant to OEPA. Whenever practicable,

U.S. DOE and OEPA shall attempt to resolve informallyany dispute over the

award or administrationof financial assistanceincludingany matter

controlled by this Section. U.S. DOE and OEPA representativesmay initiate

the informal process by requesting that the involvedparties attempt to

resolve any issue covered by this Section. Such informalresolutionshall

begin with the representativeof the U.S. DOE contractingofficer who signed
\.

the grant to the State agency implementingthe cost recovery provisionsof

this Order and the contract representativeof OEPA attemptingto resolve the

issue. If they are not successful,they may elevate the issue to the

cognizant Contracting Officer for purposes of dispute resolutionpursuant to

10 CFR Section 600.26(a), and the Fiscal Officer for the Division of Emergency

and Remedial Response of OEPA for resolution. If these parties are unable to

agree on

decision

U.S. DOE

a formal

resolution, each of the involved parties will issue a written

setting forth their position on the issue. The written position of

shall deemed to be the ContractingOfficer’s determinationfrom which

appeal may be taken. This written positionwill be issuedwithin 21

days after the parties agree that they are unable to informallyresolve the

issue.

F. If unresolved after conclusionof informaldispute under
.-

Paragraph E of this Section, OEPA’S demand and U.S. DOE’s challengemay be

resolved through the appeals procedures set forth in ]0 CFR Section 600.443(b~

and 10 CFR Part 1024 as modified below:
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1. The procedure of appeal shall be the method sPecifieg in 10 CFR

Section 1024.3(d)(l),regardlessof the amount in dispute.

2. Unless OEPA requests a hearing, OEPA shall not be required to

make any appearancesoutside of Dayton or Columbus,Ohio in

exercising appeal proceduresunder 10 CFR Part 1024.

3. NotwithstandingRule 5(a)(4) of the Rules of Procedureof the

U.S. DOE Financial AssistanceAppeal Board, OEpA may seek to r~cover

the contested costs through any other mechanism availableto the

State if the Board’s decision has not been issuedwithin ninety (90)

days after all submissionsare filed or after the time for filing

has expired, whichever occurs earlier.

G. Subject to ParagraphXXI H and 1., U.S. DOE shall not be

responsible under the terms of this Order for reimbursingOEPA for any costs

actually incurred in excess of the maximum U.S. DOE obligationas defined in

( -- the grant award. Any invoiced amounts exceedingthe maximum U.S. DOE

obligation shall roll over into the next grant period.

H. OEPA’S performanceof its obligationsunder this Order shall

be excused if its response costs as defined herein are not paid as required by

this Section XXI.

I. OEPA reserves any right it may have to recover costs for matters

not reimbursable pursuant to this Order and the grant award, costs not

reimbursed by U.S. DOE pursuant to ParagraphXXI after exhaustionof the

appeals procedures described in ParagraphXXI E and F., costs in excess of the

maximum U.S. DOE obligation in the grant award, or costs not being paid

because U.S. DOE and OEPA have been unable to successfullyconclude

negotiations on the terms or languageof the grant award.

J. Within sixty (60) days of signing the modificationto this
\

Order, U.S. DOE shall reimbursethe State for preawardcosts of its activities

at PORTS, which are consistentwith the activitiesrequired by this Order.

incurred as of November 17, 1993 in the amount of $671,625. State costs
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incurred after this date shall be reimbursedpursuant to ParagraphsXXI A-I

above.

XXII. FUNDING

It is the expectation of the Parties

obligations of the U.S. DOE arising under this

to this Order that all

Order will be fully funded.

The U.S. DOE shall take all necessary steps and use its best efforts to ~btain

timely funding to meet its obligations under this Order. U.S. DOE shall

advise U.S. EPA and OEPA of

implement this Order. This

U.S. DOE providing U.S. EPA

which includes the specific

its efforts to obtain the funding necessary to

requirementshall include,but not be limited to,

and OEPA a copy of its annual report to Congress

cost estimates and budgetary proposals associated

with the implementationof this Order.

U.S. DOE’s performanceof the commitmentsunder this Order is

subject to the availabilityof appropriatedfunds for such purposes. Failurei
‘—

to obtain adequate funds or appropriationsfrom Congress does not, in any way,

release U.S. DOE from its obligations to comply with RCRA and CERCLA. In

cases where payment or obligation of funds would constitute a violation of the

Anti-DeficiencyAct, 31 U.S.C. Section 1341, the schedule established under

this Order requiring the payment or obligationof such funds shall be

appropriatelyadjusted. If appropriatedfunds are not available to fulfill

requirementsof the Order, U.S. EPA and OEPA reserve the right to initiate

such action as they deem appropriateto the extent permitted by law.

XXIII. RESERVATIONOF RIGHTS

A. OEPA expressly reserves all rights and defenses it may have

under Federal, State, or local law and includingthe Consent Decree between

the State of Ohio and U.S. DOE in State of Ohio v. U.S. Der)artmentof EnerQ~,

et al., Case No. C2 89 732. U.S. EPA expresslyreserves all rights and
-

defenses that it may have, including the right both to disapprove of work

performed by U.S. DOE and to request, in accordancewith Section XI, that U.S.

OOE perform tasks in addition to those stated in the work plans. in
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considerationof U.S. DOE’s compliancewith this Order, and based on the

informationknown to the Parties on the effective date of this Order, U. S.

EPA agrees that compliancewith this Order shall stand in lieu of any civil

remedies, includingadministrative,legal and equitable, against U.S. DOE, its

employees, its contractorsor their employees, available under current law to

U.S. EPA regarding the currently known releases or threatened releases oft

hazardous substances,pollutants,contaminants,and hazardous constituents at

PORTS which are the subject of activitiesperformed by U.S. DOE under this

Order. Nothing in the Order shall preclude U.S. EPA from exercising any

administrative,legal and equitable remedies available (including the

assessment of civil penalties and damages if such are otherwise legally

assessable)to require additional”response action by U.S. DOE in the event

that the implementationof the requirementsof this Agreement is no longer

protective of public health or the environment.

( - B. Complianceby U.S. DOE with the terms of this Order shall not

relieve U.S. DOE of its obligationsto comply with RCRA or any other

applicable State or Federal law. U.S. EPA and OEPA reserve the right to take

an enforcementaction pursuant to RCRA, CERCLA and/or any available legal

authority against U.S. DOE or its contractors/operatorsof PORTS for

violations of applicablelaws or regulations. Nothing in this Order shall

preclude U.S. EPA or OEPA from exercisingany administrative,legal and

equitable remedies available to them to require additional response actions by

U.S. DOE in the event that: (1) conditionspreviously unknown or undetected

by U.S. EPA and OEPA arise or are discovered at the Facility; or (2) U.S. EPA

or OEPA receives additional informationnot previously available concerning

the premises which it employed in reaching the terms of this Order, and the

implementationof the requirementsof this Order are no longer protective of

\- human health and the environment.

c. U.S. EPA and OEPA reserve the right to perform any portion Gf

the Work agreed to herein or any additionalsite characterization,feasibility
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and response/correctiveactions as either of them deem necessary to

protect public health or welfare or the environment. Absent an immediate

hazard, U.S. EPA and OEPA will not perform Work agreed to herein if U.S. DOE

is performing said Work in a timely and satisfactory manner. U.S. EPA shall

determine whether U.S. DOE is performing said Work in a timely and

satisfactorymanner for purposes of compliance with this Order:- However, this
1

Paragraph does not precludeOEPA from performing any of the activities

described in this Paragraphor other activities under authority other than

this Order, as more fully described in Paragraph XXIII.O below.

Notwithstandingcompliancewith the terms of this

released from liability,if any, for the costs of

by U.S. EPA.

Order, U.S. OOE is not

any response actions taken

{ —

-

0. On September 1, 1989, the U.S. Oistrict Court for the Southern

District of Ohio approved and filed a Consent Oecree between the State of Ohio

and U.S. OOE in State of Ohio v. U.S. Department of EnerqY. et al., Case No.

C2 89 732. It is the positionof OEPA that this Consent Oecree and the

applicationof state law to PORTS are in no way preempted or otherwise

impaired or affected by federal law or this Order. By signing and

participatingin this Order, OEPA reserves and does not waive any rights it

may have to enforce any provisionsof the Consent Oecree or state law at

PORTS. OEPA’S signing and participationin this Order shall be without

prejudice to the position of any party on this issue and OEPA’S signing and

participationshall not be used by any of the parties as support for its

position on this issue. Nothing in this Order shall constitute a modification

of dispute resolutionprocedurespursuant to Paragraph 12.9 of the Consent

Decree or a modificationof any other provision of the Consent Oecree.

XXIV. OTHER CLAIMS ANO PARTIES

Nothing in this Order shall constitute or be construed as a release

from any claim, cause of action or demand in law or equity against any person.

firm, partnership,or corporationnot a signatory to this Order for any
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liability it may have arising out of or relating in any way to the generation,

storage, treatment, handling, transportation,release, or disposal of any

Hazardous Constituents,Hazardous Substances,Hazardous wastes, pollutants, or

contaminants found at, taken to, or taken from the Facility.

xxv. ENFORCEABILITY

A. U.S. DOE recognizes its obligations to comply with-RCRA, as set

forth in Section 6001 of RCRA, 42 U.S.C. Section 6961. U.S. DOE in no way

waives any defenses U.S. DOE may have or wish to pursue in any action outside

the terms of this Order with the exception that U.S. DOE agrees not

U.S. EPA’s jurisdictionto issue this Order. Nothing in this Order

constitute an admissionon the part of U.S. DOE or any other party,

or in part, in any proceeding or litigation including those between

and any other party or agency except

B. The provisionsof this

statutory requirements,regulations,

in proceedings to enforce this

to contest

shall

in whole

U.S. DOE

Order.

Order including those related to

permits, closure plans, or corrective

action, including recordkeeping,reporting,and schedules of compliance, shall

be enforceable under citizen suits pursuant to 42 U.S.C. Section

6972(a)(l)(A), including actions or suits by the State of Ohio and its

agencies. The U.S. DOE agrees that the State and its agencies are a “person”

within the meaning of Section 7002(a) of RCRA.

c. In the event of any action filed under Section 7002(a) of RCRA

alleging any violationof any requirementsof this Order, it shall be presumed

that the provisionsof this Order includingthose provisions which address

recordkeeping,reporting,and schedulesof compliance are related to statutory

requirements,regulations,permits, closure plans, or corrective action, and

are thus enforceableunder Section 7002(a) of RCRA. U.S. DOE shall have the

burden of proving that any provision is not so related.

\.- D. The Parties to this Order have the right to enforce the terms.

conditions, and requirementsof this Consent Order.
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E. Any person not a party to this Order has the right t~’commence a

civil action against any person who violates the terms, conditions and

requirements of this Order to tfieextent provided In Section 310 of CERCLA, as

amended, 42 U.S.C. Section 9659.

XXVI. STIPULATED PENALTIES LANGUAGE

U.S. EPA may assess a stipulated penalty against U.S. DOE in any of the ,

following circumstances:

A. In the event that U.S. DOE fails to submit a primary document to

U.S. EPA pursuant to the applicable schedule,or fails to comply with any

other requirement of this Order, including specificationsor standards, but

not including schedules,which related to the implementationof: (a) Interim

Remedial Measures (IRM) and an InterimMeasures Plan (IMP); (b) a RCRA

Facility Investigation (RFI); (c) a CorrectiveMeasures Study (CMS); (d) the

Corrective Measures Implementation(CMI); or relatedactivities, including

U.S. DOE’S obligations under Section XI of the Order (AdditionalWork), then

U.S. EPA shall issue a notice of intent to assess a stipulatedpenalty against

U.S. DOE.

B. Primary documents are those submittalsthat are identified in

the Attachments of this Order; or are required by U.S. EPA pursuant to

Sections IX, X(C), or XI of this Order; or are listed below. Specifically,

“primary documents” are those documents identifiedin Attachment I, pages 25

and 26, Attachment II, pages 11 and 12, and Attachment111, page 11. “Primary

documents” are also draft and final AdditionalWork Plans required by U.S. EPA

pursuant to Sections XI and X(D); draft and final InterimMeasures Plans

required by U.S. EPA pursuant to Sections IX(E)(3)and X(D); draft and final

Interim Remedial Measures Reports required pursuantto Section X(C); and the

following documents:
\-

1. Draft and final Air RFI Reports,for the Facility-wideAir

RFI required to be implementedas AdditionalRFI Work, pursuant to

Sections XI and X(C) of the Order:
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2. Draft and final CorrectiveMeasures ImplementationProgram

Plan (CMIWork Plan), for each”Quadrant, pursuant to Section

IX(H)(3) of the Order, and CMITask 15(C);

3. “Prefinal Design Submittal”and ‘Final Design Submittal”

(to include major interimCMImilestones)pursuant to CMITasks

12(F)(6), 15(B)(2) and 15(C),and Section X(D) of the-Order;

(.—

4. Draft and final ConstructionQuality Assurance Plans

(including schedules for inspections,inspectionreports, Major

Interim CorrectiveMeasures Reports, and other correctivemeasure

reports), pursuant to CMI Tasks 14, 15(B)(3),and 15(C), and Section

X(D) of the Order.

5. Major Interim CorrectiveMeasure Reports required under the

Construction Quality AssurancePlan, pursuant to CMI Task 14(E) and

Section X(C) and X(D) of the Order, for the purpose of documenting

compliance with major interimCMImilestonesestablished in the

Final Design Submittal.

6. Draft and final CorrectiveMeasure ImplementationReports,

pursuant to Sections X(C) and X(D) of the Order, and CMITasks

15(B)4 and 15(C).

c. U.S. DOE shall have thirty (30) days after receipt of the notice

of intent to assess stipulatedpenaltiesto invokedispute resolutionunder

Section.XXIX of this Order. If U.S. DOE does not invoke dispute resolution

within this period, U.S. DOE will be deemed to have concurred in U.S. EPA’s

assessment of a penalty. U.S. EPA may assess penaltiesonly after the

conclusion of the dispute resolutionperiodor followingthe conclusion of the

dispute resolution proceedingswhich ever is later. Any such penalties shall

relate back to the date of violation.

(- D. A stipulatedpenalty may be assessed in an amount not to exceed

$5000 for the first week (or part thereof),and $10,000 for each additional

week (or part thereof), for which a failureset forth in this Sectjon occurs.
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Nothing herein shall prevent the simultaneousaccrual of separate penalties

for separate violations of this Order.

E. This Section shall not affect U.S. DOE’S ability to request an

extension of a timetable, deadline, or schedule pursuant to any Section of

this Order in which U.S. DOE has a right to request such an extension,

including Sections XXIX and XXX of this Order. Any modificationsof the time

for performance shall be in writing and require the prior approval of U.IS.

EPA. No penalty shall be assessed for a violation of a

for schedule caused by excusable delay as defined under

provision of this Order.

timetable,deadline

the “Force Majeure”

F. Nothing in this Order shall be construedto render any officer

or employee of U.S. DOE personally liable for the payment of any stipulated

penalty assessed pursuant to this Section.

G. Neither the filing of a petition to resolve a dispute nor the

payment of

penalties shall alter, in any way, U.S. DOE’s obligationto continue and

complete the performance required hereunder.

H. Upon payment by U.S. DOE of any penalty assessed under this

Section, U.S. EPA will release U.S. DOE from any and all causes of action,

claims,

for the

suits, and penalties U.S. EPA may have or may assess against U.S. DOE

noncompliance.

I. All penalties shall be made payable by certifiedor cashier’s

check to the Treasurer of the United States, from funds authorized and

appropriated for that specific purpose, and shall be remitted to:

United States EnvironmentalProtectionAgency

Region V

P.().Box 70753

Chicago, Illinois 60673
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All payments shall reference the name of the Facility, the name and.address of

U.S. DOE, and the docket number of this Order. Copies of the transmittal’

payment shall be sent simultaneouslyto the U.S. EPA Project Coordinator

J. The annual reports required by Section 120(e)(5) of CERCLA

include,with respect to each final assessment of any stipulated penalty

against U.S. DOE under this Order, each of the following:

of

shall

t
1. The facility responsible for the failure;

2. A statementof the facts and circumstances giving rise to the

failure;

3. A statementof any administrativeor other corrective action

taken at the relevant facility, or a statement of why such measures

were determinedto be inappropriate;

4. A statementof any additional action taken by or at the facility

to prevent recurrenceof the same type of failure; and

5. The total dollar amount of the stipulated penalty assessed for

the particularfailure.

K. Unless funds specificallyappropriated for the full amount of

stipulatedpenaltiesassessed under this Order have been appropriatedat the

time the penaltiesare assessed,‘U.S.DOE shall request such funds in its next

budget request followingany such assessment of stipulated penalties, and if

necessary in each succeedingbudget request until the funds are fully

appropr

resolve

ated.

L. U.S. DOE and U.S. EPA agree that it is not now necessary to

the issue of whether U.S. DOE is liable for civil penalties under

CERCLA Section 106 and that nothing in this Section shall be interpretedor

construed as an admissionby either party with respect to the issue of whether

U.S. DOE is liable for civil penalties under CERCLA Section 106.

(- XXVII. ENVIRONMENTALLYBENEFICIAL PROJECT

A. Scope and Pur~ose. If U.S. DOE fails to comply with AOC

requirementsbased exclusivelyupon CERCLA Section 106, U.S. DOE shall in



accordance with the procedures of this Section propose, obtain U.S. EpA

approval for, and complete an environmentally beneficial project (“EBP”).
L

This Section shall apply to the timely submittal of primary documents to U.S.

EPA pursuant to the applicable schedules or failure to comply with any other

requirement of this Order, including specifications or standards, but not

including schedules,that related to the implementationof:

(i) Interim Remedial Measures (IRM), and an Interim Remedial’

Measures Plan(IMP);

(ii) a RCRA Facility Investigation (RFI);

(iii) a Corrective Measures Study (CMS)

(iv) the Corrective Measures Implementation (CMI); or

(v) related activities, including U.S. DOE’s obligations under

Section XI of the Order (AdditionalWork).

1’(,- B. Written Notice. When issuing a notice of U.S. DOE non-

compliancewith AOC requirements,U.S. EPA will specify in the notice whether

U.S. DOE has failedto meet an AOC requirement which is based exclusively upon

CERCLA Section 106 and that the Section XXVIstipulated penalties procedures

apply. In accordancewith the Section XXIXdispute resolution procedures,

U.S. DOE maydispute any element of a U.S. EPA notice of violation, including

whether the AOC requirementsalleged to have been violated are required solely

pursuant to CERCLA Section 106. In accordance with the Section XXIX dispute

resolution procedures,if U.S. DOE fails to invoke dispute resolutionwithin

thirty days of receivingthe U.S. EPA notice, U.S. DOE shall be deemed to have

concurred with U.S. EPA’s notice on the f

the thirty day period.

C. Pro~osal. Within sixty (60)

rst day following the expirationof

days of the U.S. DOE concurrence

(+. with a U.S. EPA written notice or the conclusion of dispute resolution

procedures,U.S. DOE shall submit to U.S. EPA a written EBP proposalwhich

must include a descriptionof the goal(s) and costs of, and scheduleof
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activities for, the proposed project. U.S. DOE must propose an EBp that will

result in prevention or reduction, recycling, or environmentallysafe

treatment or disposal of pollution which is not otherwise required by any

Federal, State, or local law. The proposed schedule of activities must

include, among other things, the activities necessary for U.S. DOE to obtain

funds specificallyauthorizedand appropriatedfor implementati~ of the EBP.

O. Approval.Within thirty (30) days of receiving a U.S. OOE ‘

proposed EBP, U.S. EPA shall consider, among other things, whether the

environmentalbenefits of the project ameliorate the effects of the

noncompliance,the Congressionalpreference for pollution prevention and

reduction expressed in the Pollution PreventionAct of 1990, 42 U.S.C.

Sections 13101 et seq., and any applicableor relevant U.S. EPA guidance and

either approve or disapprovethe project. If U.S. EPA disapproves a proposed

project, U.S. OOE shall have thirty (30) days to submit a revised or new

proposed project. If U.S. OOE fails to obtain U.S. EPA approval for an EBP by

no later than one-hundredand fifty (150) days after the date of U.S. OOE

concurrencewith a U.S. EPA written notice or the conclusionof dispute

resolution procedures,U.S. EPA may invoke the AOC Section XXIX dispute

resolution procedures.

E. Anti-DeficiencyAct. Nothing in this Section shall be construed

as a requirementthat U.S. OOE obligate or pay funds in contraventionof the

Anti-DeficiencyAct, 31 U.S.C. Section 1341. U.S. OOE must specify in the

schedule of activitiesincludedwith its proposed EBP those activities

necessary to make requests in Congress for appropriationsto fully implement

the EBP.

F. Costs. The parties shall use the followingtable for the purpose

of determining the minimum cost of an EBP:

Type of Project Amount Per Oay
of Noncompliance

PollutionPrevention/Reduction s 750
PollutionRecycling S1,000



EnvironmentallySafe Treatment
of Pollution S1,250
EnvironmentallySafe Disposal
of Pollution $1,500

Zach of the project types specified zbove shall be d~fined consistent ~ith the

provisions of the Pollution PreventionAct of 1990, 42 U.S.C. Sections 13101

et seq. When implementingan approved EBP, U.S. DOE shall use funds which

have been specificallyauthorizedand appropriatedfor that purpose. UiS.

DOE, in

for EBPs

required

ts sole discretion,may supplementauthorizedand appropriated funds

however, such supplementalfunds shall not be drawn from funds

to fulfill any other obligationof U.S. DOE under this Order or the

1989 Consent Decree with the State of Ohio.

G. Performance. If U.S. DOE fails to substantivelyand/or timely

complete a U.S. EPA approved EB”P,U.S. EPA may issue a written notice of non-

compliance to U.S. DOE and, pursuant to the proceduresand requirementsof

this Section, U.S. DOE may be required to perform additionalEBPs. By mutual

written agreement, the parties may provide additionalcompletiontime and/or

amend substantive requirementsof the EBP. Any dispute that may arise from

U.S. EPA non-concurrencewith U.S. DOE requestedextensionor modification

shall be subject to the Section.XXIX dispute reso

H. Reservations. Nothing in this Sect

or construed as an admissionby either party with

ution procedures.

on shall be interpreted

respect to the issue of

whether U.S. DOE is liable for civil penaltiesunder CERCLA Section 106.

XXVIII. FORCE MAJEURE

A. U.S. DOE shall perform the requirements

time limits set forth herein, unless the performance

by events which constitute a force majeure. U.S. DOE

proving such a force majeure. A force majeure is def

from causes not foreseeableand beyond the control of

of this Order within the

s preventedor delayed

shall have the burden of

ned as any event arising

U.S. DOE which could not
(-

be overcome by due diligence and which delays or prevents performanceby the

date required by this Consent Order. Such events do not include increaseu
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costs of performance, changed economic circumstances,normal precipitation

( events, or failure to obtain
—

presumed, for purposes of th

applicable statutes and regu’

Federal, State or Local permits. It shall be

s Order, that delays due to compliance with

ations governing procurement,despite the

exercise of reasonablediligence,are

U.S. DOE.

B. U.S. DOE shall notify U

days after it becomes aware of events

constitute a force majeure. Such not

unforeseeableand beyond the control of

S. EPA and OEPA in writing seven (’7)

which U.S. DOE knows or should know

ce shall estimate the anticipated length

of delay, includingnecessarydemobilizationand remobilization,its cause,

measures taken or to be taken to minimize the delay, and an estimated time

table for implementationof these measures. Failure to comply with the notice

provisions of this section shall constitutea waiver of U.S. DOE right to

assert a force majeure.

( c. If U.S. EPA determinesthat the delay has been or will be caused

by circumstances not foreseeableand beyond U.S. DOE’S control, which could

not have been overcome by due diligence,the time for performancefor that

element of the relevant scope of Work may be extended,upon U.S. EPA approval,

for a period equal to the delay resultingfrom such circumstances. This shall

be accomplished through an amendmentto the appropriateschedule of this

Consent Order. Such an extensiondoes not alter the schedule for performance

or completion of other tasks requiredby any work plan unless these are also

specifically altered by amendmentof the schedule. In the

EPA, OEPA, and U.S.

will be caused by c

control of U.S. OOE

event that U.S.

DOE cannot agree that any delay or fai’ure has been or

rcumstancesnot reasonablyforeseeableand beyond the

which could not have been overcomeby due diligence, or

if there is no agreementon the lengthof the extension,the dispute shall be

(— resolved in accordancewith the Dispute Resolutionprovisionsof Section XXIX

of this Order.
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xx Ix . DISPUTE RESOLUTION

If a dispute arises as to any part of this Order, the procedures of

this Section shall apply. In addition, during the pendency of any dispute,

U.S. DOE agrees that it shall continue to implementthose portions of this

Order which are not in dispute and which U.S. EpA determines can be reasonably

implementedpending final resolution of the issue(s) in dispute.. All parties

of this Order agree they shall make reasonableefforts to informally res’olve

all disputes at the project coordinatoror immediatesupervisor level. If

resolution of the dispute cannot be reached,the following procedures shall be

implemented:

1. U.S. DOE shall, within thirty (30) days of the date of the U.S.

EPA action of Written Notice of Position on a matter which leads to or

generates the dispute, submit to U.S. EPA and OEPA in writing: (1) a

statement describing the dispute; (2) a brief descriptionof U.S. DOE’S

position with respect to the dispute; (3) the Work affected by the dispute;

and (4) a copy of the pertinent referencesand other informationthat U.S. DOE

is relying on to support its position. If U.S. DOE does not submit such

documentation to U.S. EPA within this 30-day period, the U.S. DOE shall be

deemed to have agreed to U.S. EPA’s position.

2. Upon receipt of the written statementof dispute, the parties

shall engage in dispute resolution among the ProjectCoordinatorsand/or their

immediate supervisors. The U.S. EPA and the U.S. DOE, in consultat

OEPA, shall have ten (10) days from the receiptby the U.S. EPA and

the written statementof dispute to resolve the dispute. During th

on with

OEPA of

s period,

the Project Coordinatorsshall meet as many times as necessary to discuss and

attempt resolutionof the dispute. [f agreementcannot be reached on any

issue within this ten-day period, U.S. DOE may within ten (10) days of the

( conclusion of the 10-day dispute resolutionperiod, submit a written notice to
-

U.S. EPA and OEPA escalating the dispute to the i)isputeResolutionCommittee

(DRC) for resolution. If U.S. DOE fails to elevate the dispute to the 13RC
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within this 10-dayescalation period, U.S. DOE shall be deemed to have agreed

with U.S. EPA’s position with respect to the dispute.
—

3. The ORC will serve as forum for resolution of review and resolve

disputes for which agreement has not been reached pursuant to Paragraphs 1 or

2 of this Section. The U. S. EPA and the U.S. DOE shall each designated one

individualand an alternate to serve on the ORC. OEPA shall designate a

representativeand an alternate to serve as a consultant to the ORC. The

individualsdesignated to serve on the ORC, or as a consultant to the ORC,

shall be employed at the policy level (SES or equivalent) or be delegated the

authority to participateon the ORC for the purposes of dispute resolution

under this Order. Followingescalationof a dispute to the ORC as set forth+

in Paragraph 2, the ORC shall have thirty (30) days to unanimously resolve the

dispute. If the U.S. EPA and the U.S. DOE are unable to resolve the dispute

within this 30-day period, U.S. DOE may within ten (10) days of the conclusion

of the 30-day dispute resolutionperiod submit a written notice of dispute to

the Administratorof U.S. EPA, or his designee, for a final resolution of the

dispute in accordancewith all applicablelaws and procedures. In the event

that the dispute is not escalated to the Administrator of U.S. EPA within the

designated 10-dayescalationperiod, the U.S. DOE shall be deemed to have

agreed with the U.S. EPA ORC representative’sposition with respect to the

dispute.

4. Upon escalationof a dispute to the Administratorof U.S. EPA

pursuant to Paragraph3, the Administratorwill review and resolve such

dispute as expeditiouslyas possible. Upon resolution, the Administrator

shall provide U.S. DOE with a written final decision setting forth resolution

of the dispute.

s. The U.S. EPA representativeon the ORC is the Waste Management

( Oivision Oirector of U.S. EPA’s Region V. The U.S. DOE designed member is the

Assistant Manager for EnrichmentFacilities,Oak Ridge Operations Office. Tile

OEPA designatedconsultant is either the Chief, Division of Emergency and
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Remedial Response, or the Chief, Division of Hazardous Waste Management.

Notice of any delegation of authority from a PartY’s designated representative

on the DRC shall be provided to all other parties.

6. The pendency of any dispute under this Section shall not affect

the U.S. DOE’S responsibilityfor timely performance of Work required under

this Order, except that the time period for completion of Work-affectedby

such dispute shall be extended for a period of time not to exceed the actual

time taken to resolve any good faith dispute in accordance with the procedures

specified herein. All elements of the Work required by this Order which are

not affected by the dispute shall continue and be completed in accordancewith

the applicable schedule. The determination of elements of Work, submittals,

or actions affectedby the dispute shall be determined by U.S. EPA and shall

not be subject to dispute under this Section.

7. Within fourteen (14) days of resolution of a dispute pursuant to

the procedures specified in this Section, the U.S. DOE shall incorporatethe

resolution and final determination into the appropriateplan, schedule,

procedures and proceed to implement this Order according to the amended

schedule, or procedures.

or

plan,

8. Resolutionof a dispute pursuant to this Section of the Order

constitutes a final resolutionof any dispute arising under this Order. The

U.S. DOE shall abide by all terms and conditions of any final resolutionof

dispute obtained pursuant to this Section of this Order.

xxx. EFFECTIVEDATE ANO SUBSEQUENTMODIFICATION

A. The effectivedate of this Order shall be seven (7) days from

the day on which it is signed by U.S. EPA or the date on which concurrenceby

the Attorney General is received by U.S. EPA, whichever is later.

B. Any party may request modificationsto this Order and all such

i \- modificationsshall be by mutual agreement of the parties. However, in the

event U.S. EPA and OEPA cannot reach mutual agreementon a modification,U.S.

EPA and U.S. DOE may modify the Order without the assent of OEPA and OEPA
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shall have the oPtion to withdrawal as a party to this Order. Modifications

to this Order shall be in writing and shall have as the effectivedate that
#

date on which such modifications are signed by U.S. EPA, and shall be

incorporatedby reference into this Order. U. S, DOE, OEPA, and U. S. EPA

project Coordinators have the authority to approve modificationof schedules

contained in or required by this Order; all other modifications-must be

approved by the Regional Administrator and an equivalentU.S. DOE and OE’PA

official.

c. Any reports, plans, specifications,schedules,and attachments

required in this Order are, upon approval by the U.S. EPA, incorporatedinto

this Order.

o. No informal advice, guidance, suggestionsor comments by U.S.

EPA or OEPA regarding reports, plans, specifications,

writing submitted by the U.S. OOE may be construed as

( its obligations to obtain such formal approval as may

Order.

schedules,and any other

relievingU.S. OOE of

be requiredby this

E. Upon demonstrationof complianceby U.S. OOE with this Order,

there will be a continuing obligation to comply with applicablepermit

requirements and other requirementsunder the relevant statutes.

F. Notwithstandingthe provisionsof ParagraphB above, in any

dispute subject to dispute resolution the Partiesmay, by written agreement,

modify the procedures of Section XXIX, Paragraphs1 through 3, includingbut

not limited to an extension or shorteningof the times therein,without forma”

amendment of this Order.

XXXI. NOTICE TO THE STATE

U.S. EPA has notified the State of Ohio pursuant to Section 106(a)

of CERCLA, 42 U.S.C. Section 9606(a).

( XXXII. TERMINATIONANOSATISFACTION‘-
The provisionsof this Consent Order shall be deemed satisfiedupon

U.S. OOE’S receipt of written notice from U.S. EPA that U.S. DOE has
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demonstrated, to the satisfactionof U.S. EPA, that the terms of this Consent

i

Order, inc’

forth here

completed.

uding any additional tasks which, subject to the limitations set

n, U.S. DOE has agreed to undertake,have been satisfactorily

U.S. EpA shall issue such notice after it has been determined that

all requirements of this Consent Order have been satisfactorilycompleted.

The parties intend that any corrective action selected, implementedand

completed to remediate Hazardous Waste, Hazardous Constituents,and hazardous

substances contamination identifiedunder this Order shall be protective of

human health and the environmentsuch that the corrective action covered by

this Order shall obviate the need for further corrective remediationof that

contamination.

IT IS SOAGREEO:

lily:

. Department of Energy

By: /“”
.

.
U.S. Environment ProtectionAgency

/“

?By: YJ” &$@+)+~~& ~,>
Ohio EnvironmentalProtectionAgency

-=-./

By: -ZZ2~*
Offfie of the Attorney General,&
State of Ohio

Oate

8“ y-4y’
Oate


